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THE COURT: The ao'tion by IIr . 

Tykulsker to be relieved of counsel will be 

granted. I think clearly at this point in the 

litigation the conflict of interest between Mr 

Tykulsk er and his client is apparent. 

I think that I should state for 

the record why it was that I felt that Mr. 

Tykulsker should initially be peraittai :o 

participate. I agree that Mr. Schwartz is 

correct in the final analysis. Me's the one" 

who complained most strenously about Mr. 

Tykulsker's intervention. But perhaps he's 

right for the wrong reason. As I understood 

the way this case was presented to the court, 

v?e were dealing v?ith the question of whether 

Judge Furuan-'s initial "order of remediation 

could be ir.i clem anted. U. I- n  i  : i u n a  t  i t  is n  o  v? 

.u Judge ? u r m a n ' s bencn 

2 

abundan11y clear from 

opinion, which I've read into the record coo ay, 

from his written opinion, which is on file, and 

everyone has a copy of, and from the Appellate 

Division opinion, that the remediation plan was 

a plan that was keyed into a beaconite wall 

n rr. 7 ̂ r» -> n p * -t i? T ̂ n 
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i \: i t h the Soat h Amb oy fire-clay. An d t h a - • - u u d 

2 7 - r Cl an was aw are of the fact that there m ̂  b n A. w 
3 be ? r o b 1 e m s c oncerning it, ana 'those pr Q 0 "I .-a  ̂«•» as 
4 • 
4j nig h t require further applications tot n e 
•A coa *• x w • » 

j». I can only assume that the 
•7 

3 

T ..,. ̂  
. * .•" -• 

c 0 n •V 
"; I e t e n i v 

ingencies 

t s i 0n v.:£3 also aware or t n 

and, as a matter of fact, 
-• s -

q i* A r* w w A 5n i2ed ad ditional contingencies in t w ras 0 
1 r> cos ~c sf. and f 0 r that reason they lifted £ n tl ru w 
1 T cei i i n g on c o s t s for remediation when t ft A 

1 O rem a n d e d the case to Judge Cohen for t h c en ry 
T of--3- .judgment • • 

1 4 I am satisfied that D . 2 . ? . A u •j- he 

1 5 t r i a W* 1 before Judge Furttan, from the rec 0 L Ci tm u .1 a a 

1 f •> I h 2. ve read, took the position that Dam 3 £ 

1 7 : • 0 0 *• 
X a option number one was satisfactor \7 t 0 

•1 0 
c t h e m , and it is that option which Judge * u r an 

N 

A r " J, i ** "0 in deciding the case both or --- :* - .-"i -
O *> 1 n -:T r i t i n g . !*h en it became obvious to D • -A Xf • • 

2 7 4-•C. u l east, and perhaps the defendants, o X IT c X •' 

2 0 c f u heir in vo Ivement, that there may be S or. .0 w 
•5 7* 7 r 0 b Isms v?ith the. continuity of the Sot w A ..i 0 0 J 

A * •» *• & mm 1 ft rf •• X - >- X ~ y ,  ̂i, ey smearked upon another 

•- d i a t i 0 n p lan, without notifying Per i. i A .kl 0 0 

w — -j -* n a _J d. ̂ v.î -. Dv u. ~ » 
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and without notifying the joart. In -ay view 

that y£s a bad mistake. I have already stated 

that on the record, stated ny reasons for it, 

and I think that I have to go no farther v/itu 

it. 

But at that juncture, when 3.2.?. 

c ane into this court to vacate Judge ? u m a n ana 

Judge Cohen's prior order of r em a di a t i on , the 

essential issue was whether the South Ainboy 

fire-clay was continuous so that the wall could 

be tied into it. There's no question that it's 

on the record, and Mr. Seaman has conceded 

that. And it was -my view that further borings 

would conclusively prove whether that was the 

.case or not. 

I guess that I am scientifically 

naive. I thought that although lawyers 

disagree about almost everything that happens 

in life, that scientists would not and, 

therefore, they would agree upon what tna 

borings showed. And I thought that would end 

the litigation. And there was no objection to 

that by Perth Amboy, other than w 1* w — v w L.ld u 

the City of Perth Annoy has always taken the 

position that Judge F-u man • s an- Judge Co.ion's 

COMPUTER t n -A ̂  W +J —/ 
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1 o r d er should remain inviolate, and t n a r s 3 Si Z -ill 
*y b a no attack on it, and it shou Id be end o r:e u 

3 as written. r 

4 3ut getting beyond that poi nt, 

5 V? h 3 n it became clear that I was taking a h e 
y 3 3 it ion that I would not order a r em a a 1 a a p a an 
*7 -; ;-; - t was environmentally unsoan d, Per ^... J w J: 
O » n 3 v er took the position that if th e Sour h Am o oy 
n fir a-clay was discontinuous, the Hooubri dge 

2 o r* 1 ?* y '-.as and, therefore, the wa 11 should o e 
1 
-

t i ° 5 info the Hoodbridge clay. S o w h e n T 

T n o r a ered the borings, it was for the sole 

2 *5 ')'jj->o,se of determining whether the South A mo c-y 

2 /. fir e-clay was continuous. 
T 5 It turned out that my i n e :c p er ie nc e 
1 i n scientific matters showed that scient laCS 

"7 i c o u Id disagree on what borings r evealea. m n e f 
n the refore, I could not conclude the case r I X 

-1- f\ r-A r 33 it was "larch of '35, at t hat time -i •= - i -

n t h 0 u g h t it might be concluded, and I f e1 a i; 
n t bes t to engage what I believed to be an 
n ? i n 5 egendent e:: p e r t, a person wi th impecc able 
? r> z r 3 dentials in terms of geology a * •*%«»— -f w \J  ̂*i w '«• r p r e -
9 t. tho 35 borings and to advise the court an 

- . u 'J. n s e1 of his views as to whet . i W * ^ .1 « -i o n z ii 

f* r\ • •. "5 ri rn t -» ~ T« "•> '-i -> r. ; c *• j -nn W ' - i • —> — —' dj dii -J X • t _t « V ail • «»» 
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1 Amboy fire-clay was present or not prase nt a n 0 

2 whether it -was continuous or not. 

3 I think Dr. Olson 'acted rat ne r 

A" promptly, considering the magnitude of t he 

0 undertaking. And thereafter, .when his r 200 r a 
f was furnished, I gave'to it all counsel ana 
*7 asked for their comments. Tne Ciay of P e r u 

3 Amboy took the position that Dr. Olson's r e port 

3 was erroneous; the South Amboy fire-clay w a s i n  

"* fi j. '. . ; fact present and continuous. Therefore, as z u e 

1 1 case shaped up for trial, it appeared to m e 

1 2 that if the South Amboy fire-clay was • 

13 discontinuous, the only question after t nee wa s 

14 going to be a question of remedy. And I 9 a v e 

15 the City of Perth Amboy the opportunity t 0 

1' present experts on both issues. That wa s 

17 memorialised in my letter of October 14, IS 3 7 . 

1 3 That letter, by the ;.'ay, resulted from a X/ iT lor 
1 0 c 0 n £ a r e n ae bat w a 3 n the court and counsel • 

2 0 11 r. Seaman - advised all of u 3 "£ 

21 his expert, Petrusseili, would testify 0 a t a e 

2 2 question of South Amboy clay, and at one 
* 

po in; 

23 in time he had no expert on the remedy a spa W w 

2 4 of the case. Therefore, I addressed tha ~c 

2  ̂ question in paragraph two of my letter 0 -

wJ.if'J - J.» .-» i J -I J ^ .V.1.> J  ̂  .\1 4 A 
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1 October 14 , and I advised Mr. Seaman ana;-. f n e 

2 v;ishe<3 to submit an expert on the sscoai i «9 M  w f 

3 namely the remedy issue, that h'e may do so • 

4 And 1 set f orth a date when he v/as ;o do so r 
and I indie ated that reasonable extensions c r 

>c tine would be granted to the city. 
-7 The Decemoar trial day was 
p December 10th, and Mr. Seanan asked for an 

9 adjournment for personal reasons, and I gr 3 nted 
*1 a it t o _h i h . ~.le had a discussion on the r e c or i 

t hat day i n which he indicated that he nad no 
7 2 e:: p a r t, o t h er than Petruzaelli, and ahen 

13 - i n M-c. a tad a t a later time point in time th r * ough 

1 A i£ the entran: e of Mr. Tvkulsker that he had 

1 5 engaged c o-counsel on the issue of remedy; that 
7 .1 #- the C i t y o f Perth Amboy's remedy position C:7 a s 
* •7 

/ as scntislly the same as that of Old Bridge 

1 9 T o 77 n s h i p ' s . So I thought there would be n 0 
\ 

n a conflict of interest, since Perth Amboy's 

7 p interest on 1 y as in the presence or aos en c 3 O I 

2 J. the South Amboy fire-clay, and as far as an 
p 7 remedy issu s V7as concerned, their interest T,7 3 3 
p p t h e s a m e as the Township of Old Bridge. s 0 T 

«"S A t ho ug h t Mr. Tykulsker could enter tne case 
n ..-i-thent con 

W <»/ « — J m, £j B\ * X aL .X —* — . « d} W ~ » X X X 
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1 It seems clear to me that llr 

t • 4m Seaman's interest shifted sozaev/hat during the 
"S 
w  trial of this case through perhaps something he 

4 heard from Dr. Olson concerning the No odbridge 

5 clay and its continuity,and he re V  ailed 

5 obviously option two of the Dames - Moor e 
•7 report, wnich I had not been aware of before 
a that time because I had not been t e trial 

9 judge, and decided to take the t a c t that if the 

10 Tfoodbridge clay was present, but t he Sou:n 

11 Amboy clay was not, that the court might want 

12 to order option two of the Dames l- Moore report 

1 3 as the remedy.. 

14 Neil, that would have been a 

15 satisfactory approach to the case h ad we all 

15 been advised of it, if not two years ago, at 

17 least six weeks ago, because that i a s a e 

13 concerning the Noodbrid'ge clay is a remedy 
\ 

t 9 issue, essentially. Me were aot a vised of it. 

20 That created the conflict for 11 r . *71 y k u 1 s k e r . 

21 It's obviously something that had not been 

22 contemplated by anyone before this trial began 

23 ana, I think, nr. Tykulsker could not oe o 1 araed 

2 4 ethical for entering this case, no do I think 
0* «» . 
s o t h at I w a s vr o n g for permitting h1 £ uC 

r* ~  ̂T* —> - f m —v • 7 r*. — -v -n V* • J . i w -v rik J. iJ ij -J «L. -v i i -i ̂  j. ? -
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1 that moment in time. It appears at this time t 
2 however, that there is an irreconcilable 

«T> conflict, and he must be relieved of ooii 5 a t i o y\ 

4 to represent Perth Amboy in this case. 
- Old Bridge's motion to inter v e a e 
f* is denied. I don't want to beat a dead h o r s a • 
*7 1 have said on the record many, many time s n Ji 
c I think Old Bridge's entry into this case JL 2 

D too late and why it's Perth Amboy, D.B.P. i an a 

10 the defendants who have the interest in t he 
i ]_ prior judgment of this court and why it is th a u 
7 *> — tains the D.B.P. , as the saute agency c w d 

13 - wife-h-.the responsibility for environmental 

1 4 cleanups, has the interests of Old Bridge t 
1 5 Perth Amboy, and everyone else in che sea t e 

1 5 hopefully in mind when it embarks upon a 

17 remediation plan. 
n p The motion" to continue the t rial 
" « of this case is denied. I have already g o n e 

2 0 through the history of this case. : ie all k n o \w 

21 hov? long it has been since this pollution n a a 

2 2 affected the ground water in this area, n O \1 

2 3 long the implem entat ion of a remedy has o •e e n 

o 4 delayed by endless legal battles, and I s u s p e c 
r\ — that these proceedings p o i n t 'out, if no o t h a r 

r n -1 o n •"? V. i ^ a " 
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proceeding in the state has, why the trial, 

setting is inappropriate for the resolution of 

remediation plans in environmental cases. it 

nay be very appropriate for damage remedies. 

It nay be very appropriate for enforcement 

remedies. It is inappropriate in terms of 

deciding what remedy should be adoptee. 

The fact of the matter is in terms 

of due process, speaking like a -lawyer and a 

judge, vre have given every opportunity to the 

City of Perth Amboy to be heard on the question 

of remedy. Option two of the Dames l Iloore • 

report was clearly better known to Perth Amooy 

than it was to this court in terms of the 

alternative remedy, if the original court 

ordered remedy could not be imposed. No 

mention was made of it until yesterday. I 

think everyone, including :-ir . Tyitalsser , 

co-counsel for the City of Perth Amboy, 

yesterday was shocked by the approach tauen oy 

the city concerning the 77 o o d o r i a g e clay. 

I think ne rerne ay issue has oeen 

delayed long enough. I have no idea, no idea 

except from the testimony of Dr. Olson, t.iac 

the 77 oo abridge clay is pr e s ent ana continuous 

f* o ; * "o n t* c? *!> W o ; i : \j c? "ft "7 T 7ft • 7 •*"» 7". •* 7ft r .ft ^ ^ 1 tO w .v * * w 
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•» V7 h 2 thar it is otherwise suitable as t.i O 1 L A-u w .a 

2 0 f a bathtub to prevent the pollutanas - r o m 

3 lea ching further into the soil 'or into n e 

4' ground water. I have no idea whether i. t • 

~> pre sently is acceptable state -of the a r w i n 
r 0 i ar n s of remediation. I don't know ho v; Ion V £ 

R 

.*i > —j 

'! rn *p 

tiauction would rake to get that ty 

ornation before the court. But whs L. 

- o z 

I a 0 
0 1; n o 'w is that the expert that Perth Ambo Y t w o 

"! 0 V.' 2 '2 ks .ago c 1 aimed was going to be the! expe r u 
1 on remediation, Dr. Uhl, has taken, the -• on 
1 t h a t the bathtub containment theory is n O u a n 
1 -i ̂ ... spp -ro.priate remediation theory. -

1 A The time has come when I c n i n k 
" tli a t we have to make a decision once a v% d ^ 0 r 

1 :"i all on the issue of remedy. This tria 1 X *'f vL & 

1 *7 - - J. c o u ablished for December 10th to do th 2 w • I -
1 x: a s adjourned until this week. I see n 0 ir © u n w X 

1 r* 11" putting it off further. Therefore, L • 

*y •3 -> ~ * man, I direct that you will nave to & 1 C Ti e i* 
n p r a sent your case on remedy or the cou im w v; i -i-1 

2 2 o r d sr the remedy which is set forth in w h 3 
•5 «3 at a e' s application to the court in S a •J c ao -

£ o f 1 2 3 5 .  Y o u  m a y  p r o c e e d ,  s i r .  

*> • ? r> c •? r. • * r- r i » y ^ ~ 0 - 0 
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proceed. I do not choose to proceed. 

TBS COURT: nr. He.ksch? 

LIB. HSKSCH: I have nothing 

further at this time, your Honor. There has 

been some discussion about the order that -was 

presently submitted in court two years ago. 

Because of the time lapse since the summission, 

there may be some staleness .in some of the 

dates in that order, and we would like to oe 

given an opportunity to review it, and if 

appropriate, revise it and submit it under the 

fiva day rale. 

THE COURT: I want to make sure, 

and I thought that I brought it out with me — 

yes, I do have it here. Okay. You for'warded 

to this court on November 25, 1225 a notice of 

notion for approval of consent order amending 

judgment of June 14, 1933, along with a 

c ar t i f ic at ion of Daniel To t er in suppc r. t 

thereof. 3 :: c e p t for the possiole staleness of 

dates set forth in that consent order, I want 
% 

to make sure that the state's position on the 

record today is that the remedy plan is going 

to be essentially that as set forth in tne 

proposed consent order. 

 ̂ 7. T r* -\ ~~ -o *• 7 «-* -s -7 -3 m 
a' .. J- —/ a, ^ w -v _ — — 
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the court's 

a 5 0:3 ted as 

also siste 

MR. EEKSCH: Correct. 

THE COURT: Oil ay. Then it .;iil b. 

order that that pla'n will be 

the order of this court. I want co 

for the record, because I know mat 

this case may not end here, that the testimony 

today in court and the prior expert r ep o r a s 

filed in this matter I think conclusively 

establish if this court had ordered the 

so-called court ordered plan of Judge Furman 

and Judge Cohen which required these defendants 

to tie into the South Amboy fire-clay, that trie 

pollution of the ground water in this area 

v.'buld have continued, and that clearly I think 

has been established by the testimony in tnis 

case that the court ordered plan was 

environmentally unsound because of insufficient 

data available to the court at that time. 

You may submit the order, .1 r. 

re:;s:n. 

Honor: 

MR. 3 2E3C.H: Thank you, your 

THE COURT: I would like to state 

on the record that the court is returning ail 

exhibits marked into evidence to the oar ties 

sj .. ~ J — i J U ihn.OvAi:. 



1 

2 

3 

4" 

5 

6 

7 

3 

9 

10 

11 

1 2 

13 

14 

15 

15 

17 

1 8 

1 D 

2 0 

21 

2 2  

23 

24 

2 5 

v/ h o offered the ' exhibits, so that it is a I a a: 

as to i?ho has the responsibility for retaining 

exhibits. I also want to indicate for tne 

record that the court will not stay any 

judgment entered by it based upon this trial. 

So no application for a stay should oe mace. 

The record should reveal that all applications 

for stay will be denied. I order that the 

remedy be implemented as soon as the order is 

executed by the court. . Any stay will nave to • 

be granted by the Appellate Division 
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